lex specialis that exclusively and comprehensively governs contracts for the international sale of goods; 9 to say otherwise would undermine the main goal HeinOnline: "The strategy of the Convention is not to harmonize all commercial law, but only a particular subgroup of transactions, the international sale. Within that subgroup, unified international rules are supreme and displace national rules"; K.A. ROWLEY, "A Brief History of Anticipatory Repudiation in American Contract Law", 69 University of Cincinnati Law Review (Winter 2001), 565-639, at 630-631, also available at <http://www.cisg.law.pace.edu/ cisg/biblio/rowley.html>: "To the extent that the CISG conflicts with the Uniform Commercial Code or state common law, the CISG controls"; A. ALDMOUR, "L'application et l'exclusion de la Convention des Nations-Unies sur les Contrats de Vente Internationales de Marchandises par le juge jordanien", European Journal of Social Sciences, Vol. 16 11.4.2006 of the Court of Cassation (Egypt) for judicial year 73, available (in Arabic) in the Arab Legal Network at <http://cisgw3.law.pace.edu/cisg/text/ 060411e1arabic.pdf>: "When a sale of goods made between a seller in a State ratifying CISG and a buyer in another State ratifying CISG, the rules of the Convention shall govern the formation of the sale contract and the rights and duties arising therefrom, regardless of the law applicable according to the conflict-of-laws rules of the forum"; Decision No. 2353/2007 of 8.4.2008 of the Court of Cassation (Jordan) (in Arabic), available at <www.adaleh.com>: "Doctrine and jurisprudence agree that the international Conventions concluded by States take priority over the national laws of these States; these Conventions shall therefore apply even when their rules collide with national laws." 9 Decision of 29.12.1999 of the Tribunale di Pavia (Italy) (Clout case No. 380), available at <http://daccess-dds-ny.un.org/doc/UNDOC/GEN/V01/847/23/PDF/V0184723.pdf?OpenElement>, "uniform substantive law prevails over the conflict of laws rules due to its speciality;" Decision No. HG 930634 of 30.11.1998 of the Handelsgericht Zürich (Switzerland), available at <http://www.unilex.info/case.cfm?pid=1&do=case&id=409&step=FullText>: "Damit beansprucht das WKR umfassende Geltung." Decision No. 3095 of 26.11.2002 of the Tribunale [District Court] di Rimini (Italy), available at <http://cisgw3.law.pace.edu/cases/021126i3.html>: "The provisions of the CISG have the character of specialty by definition, since they resolve the substantive issues 'directly', avoiding the double-step approach (identification of applicable law and application thereof), which is needed when one resorts to the rules of private international law;" Decision No. 405 of 12.7.2000 of the Tribunale [District Court] di Vigevano (Italy), available at <http://cisgw3.law.pace.edu/cases/000712i3.html>: "Uniform substantive law is more specific per definitionem than the rules of private international law because the former settles 'directly' the … question of applicable substantive law. It thus avoids the two-step process -consisting first in the identification of the applicable law and then in its enforcement -required by resort to private international law;" Decision No. 6 Ob 311/99z of 9 April 1980 of the CISG, i.e., the unification of the law of the sale of goods.. But if the conditions stipulated by the CISG for its application are not met, then the court has no choice but to apply the law referred to by its conflict-of-laws rules. 10 This would also be the case if the contracting parties opted out of the CISG application. 11 The aim of this article is to define the conditions that have to be met in order to apply the CISG in Arab (Contracting and non-Contracting) countries, whether in the case of autonomous (direct) application by virtue of Article 1(1)(a) CISG or in the case of indirect application, i.e., according to the conflict-of-laws rules of the forum, pursuant to Article 1(1)(b) CISG. Besides, this article will discuss the possibility of applying the CISG in Arab countries as being a source of the lex mercatoria, i.e., the law of merchants.
II. -AUTONOMOUS APPLICATION OF THE CISG
In order to apply the Convention autonomously, Article 1(1)(a) CISG lays down two main conditions. First, the contract for the sale of goods must be international in nature, i.e., the places of business of the contracting parties must be located in different States. Second, these two States must be Contracting States. In addition to these conditions, we will explain the Convention's autonomous application in practice in the Arab world pursuant to Article 1(1)(a) CISG.
A. Internationality of the sale of goods contract
The CISG intends to apply only to international contracts for the sale of goods. Though the word "international" does not appear in the provisions that define the geographical sphere of application of the CISG, the title of the document itself says that it is a "Convention on Contracts for the International Sale of (CISG) established a body of norms of substantive law that govern the sales of good between individuals established in different countries provided these countries are party to the CISG." 10 R. LOEWE, "The Sphere of Application of the UN Sales Convention", Pace International Law Review, Vol. X (1998), [79] [80] [81] [82] [83] [84] [85] [86] [87] [88] , also available at <http://www.cisg.law.pace.edu/ cisg/biblio/Loewe.html>: "If the Convention is not applicable because one party or both parties have their places of business outside the member states, national private law rules determine which law applies." See also: FERRARI, supra note 7, 34. 11 According to Art. 13 The concept of the place of business "requires something more than temporary presence … Neither having a hotel room or a rented office in a city nor engaging in sales transactions on repeated occasions in the nation appear to suffice": ROSETT, supra note 8 279. "As a general rule it was accepted that the place of business is where the contracting party has its stable business organization. Consequently, this is the place where the company has its establishment of some duration with certain authorized powers": B. BORISOVA, 14 SIEHR, supra note 1, 48. 15 In order to determine the internationality of the sale of goods contract, if one of the contracting parties or both parties have multiple places of business, the relevant place of business is that which is most closely connected to the contract and its performance. Art. 10(a) CISG clearly says: "For the purposes of this Convention: (a) if a party has more than one place of business, the place of business is that which has the closest relationship to the contract and its performance, having regard to the circumstances known to or contemplated by the parties at any time before or at the conclusion of the contract." If either party does not have a place of business, reference is to be made to its habitual residence pursuant to Art. 10 782 , also available at <http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem9.html>: "Article 1(1)(a) CISG requires only that the parties have their places of business in different contracting states;" ROSETT, supra note 8, 274: "Application of the Convention shall depend on only one factor, the parties having places of business in different countries;" LOEWE, supra note 10, 79-88, also available at <http://www.cisg.law.pace.edu/cisg/biblio/Loewe.html>: "The universality principle was replaced by the Article 1 para. 1(a); that is to say, by the application of the Convention only if the places of business of the parties are in two different member states;" criterion 18 has been established, it does not matter whether or not either party has a connection to the State where the other party has its place of business, 19 or whether the essential factors of the sale of goods contract are connected to a Contracting or a non-Contracting State. 20 By contrast, the international character is not established when the parties have their places of business in one and the same State. 21 In such a case, it does not matter whether the parties have different nationalities, 22 or whether either party has another place of business in another State with which the contract has no strong connection. 23 Moreover, it does not suffice in this regard that the contract was concluded in one State to be performed in another State. 24 At all events, the fact that the places of business of both parties are in different States must be known or at least may not be unknown to the parties at any time before or at the conclusion of the contract. This means that, in order to exclude the CISG, it suffices that only one party to the contract proves its having been unaware at the time of conclusion of the contract that the other party's place of business was located abroad. 25 On the other hand, it FERRARI, supra note 7, 23: "Under the CISG the internationality of a contract depends merely on the parties having their places of business (or habitual residences) in different States."
18 BORISOVA, supra note 13: "The drafters of the CISG decided to accept only the subjective element for description of that term, i.e., a sale of goods will be regarded as international if the contract is concluded between parties having their places of business in different States." See also HERBER, supra note 1, 48; JAYME, supra note 16, 28. 19 also follows that, though the contracting parties might not be aware of the applicability or even of the existence of the CISG, the internationality of their sale of goods contract must be apparent to both of them. 26 Knowledge by the parties that their places of business are located in different States can be deduced from the contract itself or from any dealing between, or from information disclosed by, the parties. In any event, there must be an objective element that reflects the international character of the contract of sale of goods, such as the foreign language used by the other party, the temporary sojourn of one party in the State where the other has its place of business, or the agreement by both parties to deliver the goods sold in a State other than the seller's State. 27 It is quite irrelevant here whether the parties know that the different States in which their places of business are located are Contracting or non-Contracting States, 28 or whether they know that the CISG governs their contract or that it even exists. 29 Thus, the CISG safeguards the reliance by both parties on the fact that their contract for the sale of goods is national in nature; 30 the party claiming otherwise has to prove the international character of the contract. 31 The CISG will therefore only apply to contracts for the sale of goods which prove to be evidently international.
B. Two Contracting States
The internationality of a sale of goods contract does not per se suffice to make the CISG applicable. 32 In order to apply the CISG autonomously, the different States in which the places of business of both parties are located must also be Contracting States within the meaning stipulated by Articles 99 (entry into 26 FERRARI, supra note 7, 31-32. 27 HERBER, supra note 1, 57. 28 SIEHR, supra note 1, 53-54; HERBER, supra note 1, 57, 87. 29 BORISOVA, supra note 13. 30 BORISOVA, supra note 13: "It is obvious that the Contracting Parties (when being both domestic) will be more certain when their relationship is regulated by a piece of legislation, as their 'domestic' law, familiar to both of them." 31 BELL, supra note 5, 246: "The burden of proof should rest with the party seeking to apply the Convention."
Contra FERRARI, supra note 7, 33, "the party invoking the impossibility of recognizing the international character of the sales contract (and, thus, the inapplicability of the CISG 35 BELL, supra note 5, 246. SPAGNOLO, supra note 2, 143: "The internal rules of application greatly simplify the uncertainty of conflict-of-laws rules that might otherwise apply to resolve the governing law of the contract." business are Contracting States, whether Arab (i.e., Egypt, Syria, Iraq, Mauritania, or Lebanon) or non-Arab States (e.g., Italy, Germany, USA …, etc.), and the litigation is brought before a forum in a Contracting State, be it the State in which either contracting party has its place of business or another Contracting State, the Convention applies.
Reservations made by the States under Articles 92 and 93 CISG should also be taken into consideration. Under Article 92(1) CISG, "[a] Contracting State may declare at the time of signature, ratification, acceptance, approval or accession that it will not be bound by Part II of this Convention or that it will not be bound by Part III of this Convention." 36 In such a case, the Declaring State "is not to be considered a Contracting State within paragraph (1) of Article 1 of this Convention in respect of matters governed by the Part to which the declaration applies," Article 92(2) CISG. Accordingly, if a contract for the sale of goods is concluded between an Egyptian buyer and a Danish seller, according to Article 1(1)(a) CISG the CISG will not apply in full. 37 The reserved part of the Convention (i.e., Part II on contract formation) may, however, be applied by virtue of Article 1(1)(b) CISG. 38 Under Article 93(1) CISG, "[i]f a Contracting State has two or more territorial units in which, according to its constitution, different systems of law are applicable in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification, acceptance, approval or accession, declare that this Convention is to extend to all its territorial units or only to one or more of them, and may amend its declaration by submitting another 36 Pursuant to Art. 92 CISG, the Scandinavian States (Denmark, Finland, Norway, Sweden) declared that they would not be bound by Part II of the Convention (Formation of the Contract), see <http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html>.
37 FERRARI, supra note 7, 37: "It is possible that a sales contract concluded between two parties having their places of business in two Contracting States, one of which has made a declaration according to Article 92, is governed partly by the rules of the CISG and partly by the rules of domestic law, even in respect to issues normally all governed by the CISG." BORISOVA, supra note 13: "The applicable law for international sale of goods in this case will be partly the rules of the CISG and partly the rules of domestic law, even with respect to issues normally all governed by the CISG." See also Decision of the Court of Appeal of Turku (Finland) of 12.4.2002, available at <http://www.unilex.info/case.cfm?id=939> (the court applied the CISG except for its Part II, since Finland had declared under Art. 92 thereof that it would not be bound by this part of the Convention).
38 SIEHR, supra note 1, 52; P. SCHLECHTRIEM, in: von Caemmerer / Schlechtriem (Eds.), supra note 1, 136-137. declaration at any time." 39 "If, by virtue of a declaration under this Article, this Convention extends to one or more but not all of the territorial units of a Contracting State, and if the place of business of a party is located in that State, this place of business, for the purposes of this Convention, is considered not to be in a Contracting State, unless it is in a territorial unit to which the Convention extends," (Article 93(3) CISG).
C. Article 1/1-a CISG as applied in practice in the Arab World
In its Decision No. 979 for judicial year 73 of 11.04.2006, the Egyptian Court of Cassation found that the Convention was applicable pursuant to Article 1(1)(a) CISG. 40 The contract had been concluded between an Italian seller (plaintiff) and Egyptian buyer (defendant) for the sale of marble. Since the buyer refused to pay part of the price, the seller brought a case before the first instance court seeking payment of the outstanding amount. Despite the CISG being applicable as Italy and Egypt are Contracting States, the first instance court applied Egyptian national law to the dispute without paying any attention to the CISG. As the court ruled in favour of the plaintiff, the defendant turned to the Court of Appeals, arguing that the plaintiff had failed to prove that the defendant had taken delivery of the goods. The Appeals Court upheld the lower court's decision, likewise disregarding the CISG. The defendant challenged the decision before the Court of Cassation. The Court quoted, among others, Article 1 CISG and decided that "when a sale of goods made between a seller in a State ratifying the CISG and a buyer in another State ratifying the CISG, the rules of the Convention shall govern the formation of the sale contract and the rights and duties arising therefrom." The Court of Cassation found that the Appeals Court erred in applying the Egyptian national law to the dispute and remanded the case for the Appeals Court to apply the CISG. In the view of these authors, the Court of Cassation came to the right conclusion. As both Italy and Egypt are Contracting States, the Convention 39 Pursuant to Art. 93 CISG, several States have made territorial declarations. Australia has declared that the Convention shall not apply to the territories of Christmas Island, the Cocos (Keeling) Islands and the Ashmore and Cartier Islands; Denmark has declared that the Convention shall not apply to the Faroe Islands and Greenland; New Zealand has declared that the Convention shall not apply to the Cook Islands, Niue and Tokelau (<http://www.cisg. law.pace.edu/cisg/countries/contract.html>).
40 See a presentation of this case at <http://cisgw3.law.pace.edu/cases/060411e1.html>. The full text of the decision (in Arabic) is available at <http://cisgw3.law.pace.edu/cisg/ text/060411e1arabic.pdf>. applies pursuant to Article 1(1)(a) CISG. The Court should, however, have made it clear that the places of business of both parties, not the seller and buyer themselves, were in different Contracting States (i.e., Italy and Egypt).
In its Award No. 50/1994 of 3 October 1995, the Cairo Regional Centre for International Commercial Arbitration (CRCICA) applied the CISG. 41 A seller from an African country and a U.S. buyer concluded a contract for the sale of a certain number of apparatuses. Article 23(3) of the contract provided for all issues to be interpreted according to (1) the conditions of the contract; (2) the CISG; and (3) the law of the African State (Egypt). A dispute arose between the parties, concerning the lack of conformity of the goods and the extension of the bank guarantee of each unit released by the seller. Although the Convention was applicable to this contractual dispute by virtue of Article 1(1)(a) CISG, the sole arbitrator rejected the allegations made by the buyer regarding the lack of conformity of the goods without referring to the CISG. On the other hand, making express reference to Article 45 CISG, the arbitrator held that the seller had breached its contractual duties by refusing to extend the bank guarantee in favour of the buyer. The arbitrator also found that the CISG rules on remedies did not differ from the conditions of the contract and from the law of the African State (i.e., Egyptian law). To support his opinion, he even cited a decision rendered by the Egyptian Court of Cassation applying the Egyptian national law with regard to the contractual liability. The arbitrator accordingly awarded damages to the buyer, in accordance both with the applicable domestic law (Egyptian law) and the CISG (Article 74). To these authors, the sole arbitrator erred in applying the Egyptian national law to the dispute besides the CISG; the arbitrator should only have applied the CISG since it was clearly applicable to the contract in dispute pursuant to Article 1(1)(a) CISG.
In its award of 18 September 2006, an ad hoc arbitration panel at the Egyptian National Committee for International Chambers of Commerce in Cairo did not apply the CISG even though it was apparently applicable to the contract in dispute. 42 A seller from Austria (respondent) and an Egyptian buyer (claimant) concluded a contract for the sale of electronic scales and spare parts in January 2004. After taking delivery of the goods, the buyer found that they In addition to autonomous (direct) application, the Convention maypursuant to Article 1(1)(b) CISG -apply indirectly when the conflict-of-laws rules of the forum refer to the law of a Contracting State. Under Article 95 CISG, however, each State may declare that it will not be bound by Article 1(1)(b) CISG. Besides these two matters, we will explain the indirect application of the Convention as it is practised in the Arab world pursuant to Article 1(1)(b) CISG.
A. Conditions for indirect application of the CISG
Once the international character of the sale of goods contract has been established, the CISG may also apply if the conflict-of-laws rules, applied by national courts or by arbitral tribunals, 44 (b) of the CISG are the conflict of law rules of the forum. However, an arbitrator, unlike a national judge, has no forum. It follows from this premise that arbitrators are not bound by the conflict of laws rules of a forum to choose the law applicable to the substance of the dispute. "The principle of party autonomy, according to which the parties may freely choose the law governing their relationship, is without doubt part of 'the rules of private international law' referred to in Art. 1(1)(b) of the CISG." See also Art. 45 of Yamani arbitration law No. 22 (1992) and Art. 19(2) of Palestinian arbitration law No. 3 (2000) (according to which, in the absence of a law chosen by the parties, the arbitral tribunal must apply the law pointed to by the conflict-of-laws rules in national law, i.e., Yamani or Palestinian law, respectively) and Art. 28 of Bahraini arbitration law No. 9 (1994) and Art. 33 (1) of the CRCICA arbitration rules (according to which, in the absence of rules of law chosen by the parties, the arbitral tribunal must apply the law pointed to by the conflict-of-laws rules which it considers applicable).
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Contracting State's national law. In such a case, "the CISG will be applied for the reason that the Convention is part of the domestic law of each country that has ratified it and also it is the lex specialis in connection with international sale of goods." 45 It should, however, be noted that the CISG has to be applied in such situations as a uniform law of sale of goods, not as a foreign law. It follows, therefore, that the court itself must identify and apply the CISG provisions concerned, 46 while its decision can be challenged before the Court of Cassation.
It makes no difference in this regard whether the State in which the court or arbitral tribunal is located is a Contracting or non-Contracting State. 47 Thus, 45 BORISOVA, supra note 13; SPAGNOLO, supra note 2, 143. See also R. LOEWE, "The Sphere of Application of the UN Sales Convention", Pace International Law Review, Vol. X (1998), 79-88, also available at <http://www.cisg.law.pace.edu/cisg/biblio/Loewe.html>, according to whom the authors of the Convention were of the opinion that CISG, and not the residual national law, should apply when the conflict-of-laws rules of the forum point to the law of a Contracting State, and this for several reasons: "The Convention is published and known as well as the national sales law. The Convention is especially conceived for international affairs. For an exporter or importer, the Convention will be a set of rules which he is accustomed to use. No party should be confronted with unknown or difficult to discover rules of civil or commercial law. To place a foreigner in a worse situation because he knows the law less well than you is not acceptable." ALDMOUR, supra note 45 apply the CISG if the law applicable according to the forum's conflict-of-laws rule is the law of a Contracting State; otherwise, they would defeat the objective of achieving uniform application of this international sales law.
When applying the Convention pursuant to Article 1(1)(b) CISG, i.e., by virtue of the so-called "classical solution", 54 it does not matter whether or not either party's or both parties' place of business is located in a Contracting State. 55 Likewise, it is of no importance whether the law applicable is the national law of an (Arab) Contracting State whose courts have to settle the dispute 56 or the law of another (Arab or non-Arab) Contracting State. 57 Moreover, the courts in an Arab State must apply the CISG once its conflict-of-laws rules point to the law of a Contracting State, regardless of whether or not the CISG is also applicable according to the private international law rules of that Contracting State. 58
B. Reservation to exclude the indirect application of the CISG
Obviously, Article 1(1)(b) CISG aims at extending the geographical sphere of application of the Convention. 59 As a result, the CISG may be applied in countries that have not yet adopted it. Similarly, the Convention may - pursuant to Article 1(1)(b) CISG -apply in a State in which the contract is neither concluded nor performed, and even though the contracting parties never contemplated such application. 60 The CISG may therefore successfully fulfil its role as a uniform law for the international sale of goods.
Nevertheless, each State may -pursuant to Article 95 CISG -declare "that it will not be bound by subparagraph (1)(b) of Article 1 of this Convention." China, the Czech Republic, Saint Vincent and the Grenadines, Slovakia and the United States of America have done so. Upon ratifying the Convention, Germany declared that it would not apply Article 1(1)(b) in respect of any State that had made a declaration that that State would not apply Article 1 (1)(b) . 61 Obviously, none of the Arab Contracting States have made such a declaration pursuant to Article 95 CISG.
If the conflict-of-laws rules of the reserving State (e.g., the USA) refer to the law of a Contracting State, then the courts in the reserving State will not apply the Convention; 62 rather, they will apply the national law of that Contracting State 63 Since both contracts between the parties were concluded in Alexandria, the panel decided to apply the Egyptian law (i.e., the lex loci contractus), namely the Egyptian Civil Code. It also quoted, among others, Article 1 CISG (in full) and applied the Convention since Egypt had acceded and became a Contracting State on 1 January 1988. According to the panel, "it must be clarified that the provisions of the Vienna Convention do not apply to the exclusion of national Egyptian law but in addition to it. However, since both tests coincide, it is worth mentioning that applying either, i.e., the Vienna Convention or the ECC, would not affect the decision on the principal issues in dispute."
Since Morocco is not a Contracting State, it seems that the panel applied the CISG pursuant to Article 1(1)(b) CISG. Pursuant to Article 19 of the Egyptian Civil Code, the panel applied Egyptian law, i.e., the law of a Contracting State, since the disputed contracts were concluded in Egypt. Nevertheless, the panel did not apply the CISG in lieu of Egyptian national law; rather, it applied the CISG in addition to it. These authors cannot agree with this conclusion. As the CISG is a lex specialis of the international sale of goods, the panel ought to have applied it exclusively and comprehensively. The panel should have excluded the application of Egyptian national law. 69
IV. -APPLICABILITY OF THE CISG AS LEX MERCATORIA
The (new) lex mercatoria includes, inter alia, the CISG, the UNIDROIT Principles of International Commercial Contracts, the Principles of European Contract Law ("PECL") and Incoterms. 70 The lex mercatoria finds its subjective sphere of application in the field of contracts, 71 and particularly in that of contracts for the international sale of goods. 72 The lex mercatoria is generally described as more neutral and more flexible than any particular national law; the CISG constitutes an essential part of it. 73 , at 175, also available at <http://www.cisg.law. pace.edu/cisg/biblio/audit.html>: "[CISG] itself can be regarded as the expression of international mercantile customs"; "the purpose of the Vienna Convention is not only to create new, Statesanctioned law, but also to give recognition to the rules born of commercial practice and to encourage municipal courts to apply them," ibid, 173. Arbitration, in its Decision No. 1649 of 1990, concluded "that the application of the lex mercatoria would be tantamount to the application of the Vienna Convention, i.e., the United Nations Convention on Contracts for the International Sale of Goods of 11 April 1980," 74 though the CISG was not by its terms applicable to the contract in question. In its Award No. 8817 of December 1997, the ICC Court of Arbitration, pursuant to Article 13(3) of the ICC Rules of Conciliation and Arbitration, decided to apply the CISG and its general principles as perfectly suited to resolving the dispute between a Spanish and a Danish company over an agreement for the exclusive distribution and sale of food products. 75 In its Award No. 5713 of 1989, the ICC Court of Arbitration, pursuant to Article 13(5) of the 1975 ICC arbitration rules, decided to take into account the CISG as a source of prevailing trade usages. 76 In the following, this article will show to which extent the CISG, as part of the lex mercatoria, may apply, not only before arbitral tribunals, but also before national courts in Arab countries.
A. Application of the CISG as lex mercatoria by national courts
National courts, in most legal systems, traditionally apply the law of a sovereign State to cases involving an international private relationship, i.e., a relationship with foreign element(s). Some conflict-of-laws regimes may therefore render the selection of the lex mercatoria as the lex contractus particularly unstable. Such might be the case with the Rome I Regulation (EU Regulation 593/2008) on the law applicable to contractual obligations, which came into force on 17 December 2009. 77 According to some doctrines, the contracting parties may not identify the lex mercatoria as the law of the contract 78 law of the country". 79 "Law" here means residual national law only, i.e., Statemade law. The parties should therefore base their contract on the domestic law of one State. The selection by the parties of the CISG as the law of the contract is not admitted; in such cases, the CISG will rather be incorporated into the contractual terms and thus be subject to mandatory rules in the applicable domestic law. 80 By contrast, this is not the case under the conflict-of-laws rules in Arab countries. For instance, Article 19 of the Egyptian Civil Code expressly 1&do=case&id=1005&step=Abstract>: "A reference by the parties to non-State rules of supranational or transnational character such as the lex mercatoria, the UNIDROIT Principles of International Commercial Contracts as well as the CISG when the Convention is not per se applicable cannot be considered a veritable choice-of-law clause by the parties, but only amounts to an incorporation of such rules into the contract, with the consequence that they will bind the parties only to the extent that they do not conflict with the mandatory rules of the applicable domestic law."
79 It clearly provides: "1. To the extent that the law applicable to the contract has not been chosen in accordance with Article 3 and without prejudice to Articles 5 to 8, the law governing the contract shall be determined as follows: (a) a contract for the sale of goods shall be governed by the law of the country where the seller has his habitual residence; (b) a contract for the provision of services shall be governed by the law of the country where the service provider has his habitual residence; (c) a contract relating to a right in rem in immovable property or to a tenancy of immovable property shall be governed by the law of the country where the property is situated; (d) notwithstanding point (c), a tenancy of immovable property concluded for temporary private use for a period of no more than six consecutive months shall be governed by the law of the country where the landlord has his habitual residence, provided that the tenant is a natural person and has his habitual residence in the same country; (e) a franchise contract shall be governed by the law of the country where the franchisee has his habitual residence; (f) a distribution contract shall be governed by the law of the country where the distributor has his habitual residence; (g) a contract for the sale of goods by auction shall be governed by the law of the country where the auction takes place, if such a place can be determined; (h) a contract concluded within a multilateral system which brings together or facilitates the bringing together of multiple third-party buying and selling interests in financial instruments, as defined by Article 4(1), point (17) of Directive 2004/39/EC, in accordance with non-discretionary rules and governed by a single law, shall be governed by that law. 2. Where the contract is not covered by paragraph 1 or where the elements of the contract would be covered by more than one of points (a) to (h) of paragraph 1, the contract shall be governed by the law of the country where the party required to effect the characteristic performance of the contract has his habitual residence. 3. Where it is clear from all the circumstances of the case that the contract is manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply. 4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the contract shall be governed by the law of the country with which it is most closely connected." [Emphasis added].
80 SPAGNOLO, supra note 2, 144-145.
provides that "… unless the parties agree, or the circumstances indicate, that it is intended to apply another law." As the selection by the parties of the law applicable to their contract is not limited to a State law, they might choose the lex mercatoria, including the CISG, as the lex contractus. 81 Most importantly, Arab State courts may also find it necessary to apply the CISG as part of the lex mercatoria in the following cases. First, when the content of the foreign law applicable according to the conflict-of-laws rule of the forum cannot be defined -This would certainly be the case if it became impossible to ascertain the content of such law. In other cases, although ascertaining the content of the applicable foreign law is not per se impossible, such a process may involve onerous costs and much time and effort, with the risk of exceeding the time limits set for deciding the case.
In such situations, the court may not dismiss the case; that would be tantamount to denying justice. Moreover, courts in civil law systems, which include most Arab countries, may not impose upon the parties the duty to prove the applicable foreign law. Thus, the court has no other option but to apply another law.
The predominant opinion holds that the courts must, in such cases, replace the foreign law with their own national law, i.e., the lex fori. 82 This opinion is questionable, however, especially where the case does not have a clear connection with the forum. Therefore, according to these authors, the courts should apply the CISG in such cases so long as their national law does not prevent them from doing so. 83 The reason is that the CISG is a lex specialis of the sale of the goods that suits the needs of international trade much better than any domestic law. 84 81 ALDMOUR, supra note 45 Second, when the foreign law applicable according to the conflict-of-laws rule collides with the public order of the forum -According to the prevailing opinion amongst jurists, the law applicable in such a case should be the lex fori. 85 These authors are not convinced that this is true. In some cases, the dispute might have a weak connection to the forum. At all events, the CISG might be a better law to govern disputes over contracts for the international sale of goods than any national law. As an international convention, the CISG would not collide with the public order of the forum. Thus, Article 36 of the Palestinian civil law draft provides for the application of private international law norms when the foreign law applicable by virtue of the conflict-of-laws rule collides with the public order in Palestine.
Third, when the applicable law itself points to the lex mercatoria -The conflict-of-laws rule of the forum may refer to a national commercial law that, in turn, implies the application of the usages and customs prevailing among traders. For instance, Article 88 (2) commercial usage. The CISG is actually one of the international trade conventions that encompasses the norms prevailing in the markets of international trade. In particular, Arab national courts may also apply the CISG as part of the lex mercatoria without recourse to the conflict-of-laws rules. For instance, Article 103(1) of the Jordanian Constitution refers to the possibility of applying international usages by Jordanian courts in disputes arising in international trade. Accordingly, a Jordanian court may apply the CISG to an international sales contract. 87
B. Application of the CISG as lex mercatoria by arbitral tribunals
Although the Convention applies -in accordance with Article 1 CISG -only when the parties have their places of business in different Contracting States or when the conflict-of-laws rules of the forum point to the law of a Contracting State, the contracting parties or arbitral tribunals can nevertheless give the CISG provisions a broader reach. 88 The CISG, as part of the lex mercatoria, may therefore apply as the law chosen by the contracting parties or as the law selected by the arbitral tribunal itself.
Choice of the CISG by the contracting parties
Under the different arbitration laws in the Arab countries, the parties may choose the law that they wish to be applicable to their contract. 89 Some of these laws allow the parties not only to select a State law, but also to identify the rules of law that are to govern their contract. According to rules agreed by the parties to the subject matter of the dispute." 91 This implies that the parties may choose the lex mercatoria, including the CISG, as the law applicable to the contract in dispute.
Lex mercatoria, including the CISG, may also be implicitly chosen by the parties when they agree to settle their dispute amicably. 92 In such cases, the arbitral tribunal may apply those rules of the lex mercatoria which it considers to be fair and just. 93 See also Art. 19(2) of Palestinian Arbitration Law No. 3 (2000) which says: "In case of international arbitration taking place in Palestine and that the parties do not reach agreement on the law to be applicable, substantive rules referred to by the conflict-of-laws rules in the Palestinian law shall apply, taking into consideration that the rules of renvoi cannot apply unless they stipulate for application of the Palestinian law. … " Obviously, this provision does not require the law chosen to be a State law; it may also be the lex mercatoria. This is made clear in Art. 43 93 AUDIT, supra note 73, 178: "If arbitrators are not bound to apply a given domestic law, they might look to the Convention for guidance, especially when they are empowered to rule in equity as amiables compositeurs."
In the ICC Final Award of 28.03.1984 in Case No. 3267, involving a dispute between a Mexican construction company and a Belgian enterprise, the amiables compositeurs used the lex mercatoria as an index of the fairness of the decision they reached using their equitable powerscited in: DAVIDSON, supra note 70, fn 43 and the accompanying text.
In its award No 19/1990 of 13 April 1991, the Cairo Chamber of Commerce and Industry applied the CISG. 94 A seller from an Asian country (claimant) and a buyer from an African country (respondent) concluded a contract for the sale of a certain amount of grain. A dispute arose when the goods arrived at their place of destination and, upon examination by a local agency, were found to be insect-ridden. According to the contract, "any dispute arising out of the implementation of the previous condition and specifications which may be confirmed shall be settled in accordance with the provisions and terms of international contracts in practice in foreign commercial transactions for the sale of such commodities. Arbitration shall be conducted in Cairo according to the UNCITRAL Arbitration Rules." The arbitral tribunal held that the buyer should sustain the expense of disinfecting the goods. In reaching this conclusion, it pointed out that the parties had concluded an international C & F contract of sale, where the risk is transferred to the buyer at the time of shipping and where it is the buyer who has to prove that the defects of the goods already existed at that moment. In doing so, the Arbitral Tribunal referred to Article 36 CISG. 95 As the choice-of-law clause, which expressly authorised the arbitral tribunal to settle the dispute "in accordance with the provisions and terms of international contracts in practice in foreign commercial transactions for the sale of such commodities", implies reference to the lex mercatoria -according to these authors -, the arbitral tribunal applied the CISG (Article 36 CISG).
Application of the CISG by the arbitral tribunal itself
The arbitral tribunal may apply the lex mercatoria to the contract in dispute 96 in addition to the law governing the contract, whether chosen by the 94 See a presentation of this case at <http://cisgw3.law.pace.edu/cases/910413e1.html>. The full text of this Award is available (in English) at <http://www.unilex.info/ case.cfm?pid=1&do=case&id=426&step=FullText>.
95 It runs as follows: "(1) The seller is liable in accordance with the contract and this Convention for any lack of conformity which exists at the time when the risk passes to the buyer, even though the lack of conformity becomes apparent only after that time. (2) The seller is also liable for any lack of conformity which occurs after the time indicated in the preceding paragraph and which is due to a breach of any of his obligations, including a breach of any guarantee that for a period of time the goods will remain fit for their ordinary purpose or for some particular purpose or will retain specified qualities or characteristics." 96 In its Award No. 50 of 3.10.1995, the Cairo Regional Centre for International Commercial Arbitration (CRCICA) applied international trade usages to the dispute; it concluded that "the contracting party may not be given absolute freedom to delay the performance of his Tunisian arbitration law No. 42 (1993) provides that, "[t]he arbitral tribunal shall decide the dispute in conformity with the law chosen by the parties; in the absence of a party choice, it shall decide according to the law that it deems appropriate." The arbitral tribunal might therefore apply the CISG where it constitutes "the rules that [it] deems appropriate", "the substantive rules of the law it deems most closely connected to the dispute" -i.e., the law most suitable to govern disputes arising from contracts for the international sale of goods -or "the law that it deems appropriate."
The CISG is a lex specialis of the international sale of goods. In order for the Convention to be applied by the courts of Arab Contracting States (i.e., Egypt, Syria, Iraq, Mauritania and Lebanon), either the conditions set forth in Article 1(1)(a) (direct application) or those laid down in Article 1(1)(b) (indirect application) must be satisfied. In order for it to be applied by the courts of non-Contracting Arab States, the conflict-of-laws rules of the forum must point to the law of a Contracting State, whether a reserving State or not. In practice, the CISG has been applied by Egyptian tribunals to contracts for the sale of goods between parties having their places of business in different Contracting States (by virtue of Article 1(1)(a) CISG) and when the Egyptian private international law rules lead to the law of a Contracting State (pursuant to Article 1(1)(b) CISG).
In other situations, Egyptian tribunals did not apply the CISG even though the conditions necessary for its application were satisfied. According to the reported cases, none of the Arab tribunals availed itself of the possibility of applying the CISG as part of the lex mercatoria, although the available legal texts allow them to do so. Clearly, then, raising the Arab legal community's awareness of the CISG should be a priority. For a start, the universities in the Arab countries should offer courses on the CISG, at least at the higher level(s). 100 Some Palestinian universities, such as the Arab American University -Jenin and Birzeit University, have already started offering such a course at magister level. For information on the Egyptian universities that offer a course on CISG, see EL-SAGHIR, supra note 43.
